IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NI CHOLAS @ ANGRECO and : CIVIL ACTI ON
MAUREEN E. G ANGRECO :

V.

UNI TED STATES LI FE | NSURANCE COA
and MBNA AMERI CA : NO. 99-3131

MEMORANDUM

WALDMVAN, J. April 17, 2001
. Introduction

This case arises out of the vehicular death of N chol as
G angreco, Jr. Plaintiffs are the insured’ s parents and are the
adm ni strators and beneficiaries of his estate. At the time of
his death, M. G angreco was insured under a group policy issued
by defendant United States Life Insurance Conpany (“U.S. Life”)
whi ch coverage he purchased through a solicitor enployed by
def endant MBNA Anmerica (“NMBNA").

This suit was initiated after plaintiffs’ claimfor
benefits was denied. They assert clains for breach of contract,
bad faith, fraudul ent m srepresentation and violation of the
Pennsyl vania Unfair Trade Practices & Consumer Protection Law
(“UTPCPL") against U. S. Life, and clains for fraudul ent
m srepresentation and viol ation of the UTPCPL agai nst MBNA.
Subject matter jurisdiction is based on diversity of citizenship.
Def endants filed a notion for summary judgnent. Plaintiffs filed

a notion for summary judgnent on their breach of contract claim



in which they do not actually seek judgnent, but rather a ruling
that a pertinent policy exclusion be “stricken.”
Il. Legal Standard

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnent

as a matter of law” Fed.R Cv.P. 56(c). See also Anderson v.

Li berty Lobby, Inc., 477 U. S. 242, 247 (1986); Arnold

Pontiac-GVC, Inc. v. General Mtors Corp., 786 F.2d 564, 568 (3d

Cr. 1986). Only facts that may affect the outcone of a case are

“material.” See Anderson, 477 U S. at 248. Al reasonabl e

inferences fromthe record nust be drawn in favor of the non-
movant. See id. at 256.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. See J.F. Feeser, Inc. V.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert.

denied, 499 U. S. 921 (1991). A party cannot avert summary
judgnment with specul ation or conclusory allegations, such as

those found in the pleadings, but rather nust present conpetent



evi dence fromwhich a jury could reasonably find in his favor

See Anderson, 479 U. S. at 248; Ri dgewood Bd. of Educ. v. N E. for

ME., 172 F. 3d 238, 252 (3d Gr. 1999); WIllianms v. Borough of

West Chester, 891 F.2d 458, 460 (3d Cr. 1989); Wods v. Bentsen,

889 F. Supp. 179, 184 (E.D. Pa. 1995).
I1l. Facts

While the parties differ on how they should be
interpreted and what concl usi ons should be drawn fromthem the
pertinent facts are essentially uncontroverted. They are as
fol |l ow.

On July 18, 1997, defendant U. S. Life issued a
certificate of coverage under a group life insurance policy to
the insured. The policy provided benefits of $100, 000 for
accidental death or disnmenbernent caused while the insured was
occupyi ng a private passenger autonobile. Under a section

entitled “Accidental Death and D snmenbernent Benefits,” there is
a subsection entitled “Exclusions” in which expressly excluded
fromcoverage is “any loss . . . caused directly, indirectly,
whol ly or partly by . . . being intoxicated or under the

i nfl uence of any drug, unless taken as prescribed by a
physi ci an.”

The “Excl usi ons” headi ng appears in bold capital
letters on the back of the page on “Accidental Death and

D smenber nent Benefits.” The policy terns are set forth on five



t wo- si ded pages and a final one-sided page. The substance of the
Excl usi ons subsection is witten in the sane type as are al

ot her sections and is no less promnent. The top of the page
contai ning the Exclusions subsection is | abeled “Accidental Death
and D snenbernent Benefits (Continued).” The Excl usions
subsecti on does not appear in the table of contents.

The i nsured purchased the coverage during a tel ephone
solicitation fromdefendant MBNA. The cost of the insurance was
one dollar for the first nonth and $7.95 for each nonth
thereafter. The MBNA tel emarketer informed the insured that he
woul d receive the terns of coverage at his hone within ten days
and that if he was not satisfied, he could cancel coverage by
calling a toll free nunber during the first nonth. The
tel emarketer nentioned the anount of coverage but did not nention
the exclusions or any other specific provisions of the policy.

The insured tinely received the terns of coverage. He
did not cancel the coverage. H's premiumwas charged on his MBNA
credit card.

The policy terns were nailed to M. G angreco with a
cover letter dated July 18, 1997. That |etter contained an
express adnonition to himto “review the [encl osed] provisions
carefully.”

In the early norning hours of August 21, 1997, the

insured was killed in an autonobile accident in Upper Merion



Townshi p, Montgonery County, Pennsylvania. The accident occurred
when a car driven by Renee Snyder swerved over one |lane to the
right causing a car in the lane next to the insured to swerve to
the right into the insured’ s |lane which in turn caused the
insured to swerve to the right into an access |ane. After
swerving into the access |lane, M. G angreco’s car struck a curb
and catapulted into a tel ephone pole. The vehicle turned over
and the insured was ejected. A police officer and anot her

W tness state that the entire accident occurred within a few
seconds. !

The insured was legally intoxicated at the time of his
death.? A toxicology report prepared for the Coroner records
that there were also traces of marihuana in the insured s bl ood.
The toxicol ogi st concluded that the conbination of drugs in the
insured’ s body was “sufficient to render himinpaired in
j udgnent, perception, alertness, coordination, response tine, and

t he usual sense of care or caution” at the tine of the accident.

'Plaintiffs and defendants not surprisingly differ on
whet her M. G angreco had the tinme and di stance reasonably to
avoid the collision. They each theorize, however, fromthe sane
record evi dence.

A Mont gonery Hospital toxicology report records the
insured’s bl ood al cohol content at .134% As the blood sanple
form ng the basis of this report was taken nine hours after the
accident, the insured s blood al cohol content may have been even
hi gher at the actual time of the accident. A later National
Medi cal Services report prepared for the Coroner records the
i nsured’s bl ood al cohol content as .12%
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Renee Snyder, the driver of the car which initially
swerved, was determned to be legally intoxicated at the tinme of
the accident. She pled guilty on February 20, 1998 to hom ci de
by vehi cl e.

Plaintiffs submtted a claimfor accidental death
benefits shortly after the accident. On Decenber 2, 1997, U. S
Life denied the claimon the basis of the intoxication exclusion.
Upon reconsideration, U S. Life again denied the claimon
March 17, 1998.

I'V. Discussion

A. Breach of Contract

Plaintiffs argue that the Exclusions subsection should
not apply because it is not clearly or conspicuously presented.?
They contend alternatively that the phrase “directly, indirectly,
whol Iy or partly” is anbi guous and thus should be stricken from
t he policy.

While strictly construed, exclusions to insurance

coverage wll be given effect when they are clearly worded and

Plaintiffs al so suggest that Pennsylvania | aw pl aces strict
[imtations upon exclusion provisions such as the one in the
insured's policy. See 31 Pa. Code § 89.77; 40 P.S. 8§ 753(B)(11).
The provision of the Insurance Code to which they refer, however,
indicates that such [imtations apply only to individual
policies. The only limtation inposed upon group policy
excl usions provides that “[e]xclusions which are anbi guous or
unfairly discrimnatory are not acceptable.” See 31 Pa. Code
§ 89.94. Moreover, the “in consequence of” |anguage of
8 953(B)(11) is conceptually equivalent to the “results from or
is caused by” language in the U S. Life group policy exclusion.
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conspi cuously displayed. See Pacific Indemity Co. v. Linn, 766

F.2d 754, 761 (3d Gr. 1985); Standard Venetian Blind Co. v.

Anerican Enpire Ins. CO ., 469 A 2d 563, 567 (Pa. 1983); First

Pennsyl vania v. National Union, 580 A 2d 799, 802 (Pa. Super.

1990) .

The heading titled “Excl usions” appeared in bold at the
top of the page followed by a list of exclusions clearly witten
and sequentially nunbered.* Plaintiffs stress that the
excl usi ons appear on the back of a page. All of the policy
terms, however are set forth on two-sided pages. It cannot be
said that anything witten on the back of pages in a two-sided
docunent is inconspicuous. The Exclusions section occupies its
own page. |If one were sinply to skimeach of the six pages, he
could not mss the exclusions. They are clear and conspi cuous.

See, e.g., United States Fidelity and Guaranty v. Giggs, 491

A 2d 267, 269 (Pa. Super. 1985).

Plaintiffs also note that the Excl usions section does
not to appear in the table of contents. This could be of sone
concern in the case of a long or conplex policy docunent. This
is not such a case. An insured cannot reasonably expect to

understand the concise terns of a policy sinply by perusing the

‘Plaintiffs stress that “Accidental Death and Di smenber nent
Benefits (Continued)” appears on the |ine above “Exclusions.”
Rat her than rendering the policy confusing, the juxtaposition of
t he two headi ngs enphasi zes that the exclusions apply to the
acci dental death and di smenber nent benefits.
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tabl e of contents. Moreover, there is no contention, and
certainly no evidence, that M. G angreco was msled in any way
by the table of contents or failed to read the actual policy
terns.

Unanbi guous terns in an insurance contract should be

given their plain and ordinary neaning. See St. Paul Fire &

Marine Ins. Co. v. Lews, 935 F.2d 1428, 1431 (3d Gr. 1991);

Coregis Ins. Co. v. Larocca, 80 F. Supp. 2d 452, 455 (E. D. Pa.

1999). A policy provision is anbiguous if “reasonably
intelligent men on considering it in the context of the entire
policy would differ as to its neaning” and if the use of “nore
preci se | anguage could have elimnated the anbiguity.” 1d.
(quoting cases).

Plaintiffs contend that because John Hyl and, the
Director of Policy Benefits for U S. Life, could not give precise
definitions for each of the terns “directly, indirectly, wholly

or partly,” they nust be anbiguous. This is not a fair
characterization of M. Hyland s deposition testinony. M.

Hyl and stated that “directly” neans a “strai ght cause and
effect,” and “indirectly” neans a “contributory cause.” He
stated that “wholly” neans “there is nothing el se causing” the

|l oss and “partly” is “a portion” or “a contributory effect.” He
continued that “partly” means “a cause that contributes to the

end result.” This is consistent with the ordinary usage of these
terms. Further, as M. Hyland noted, the phrase as a whol e nakes
clear that the exclusion will apply whenever there is a causal
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connecti on between the | oss and the use of al cohol or
unprescri bed drugs, whether such use was the sole cause of the
| oss or contributed to the loss in any way.

It is true that M. Hyland did not define each |evel of
causation in terns of exact percentages. This does not, however,
render the questioned phrase anbi guous. O course, even in a
case where a policy termis anbiguous, the termis not stricken
as plaintiffs suggest. Rather, the termis given the reasonable

meani ng nost favorable to the insured. See D Allessandro v.

Durham Life Ins. Co., 467 A 2d 1303, 1305 (Pa. 1983). Thus, “any

reasonable interpretation offered by the insured” would apply.

MMIlan v. State Mut. Life Assur. Co. of Anerica, 922 F.2d 1073,

1075 (3d Cir. 1990). Significantly, plaintiffs have proffered no
alternative interpretation, reasonable or otherw se.

The phrase “caused directly, indirectly, wholly or
partly” consists of commonly used and generally understood words
and i s not anbiguous. As strictly construed, the | anguage
clearly conveys that if the use of unprescribed drugs or al cohol
by the insured plays any role in causing a |loss, that loss is not
covered.

Plaintiffs alternatively argue that even if the
exclusion remains as witten, a reasonable factfinder could
conclude that the accident was not caused even indirectly or
partly by the insured s use of drugs or al cohol and that the
acci dent was caused wholly by Ms. Snyder’s actions. The court

agr ees.



Ms. Snyder initiated the chain of events resulting in
the insured’ s death. M. Snyder was intoxicated at the tine.
Def endants contend that the description of the accident indicates
that an uninpaired driver would have been able to avoid injury.
Two eyew tnesses, however, state that the entire accident
sequence consuned a few seconds and that the insured’ s car only
| ost control after striking the curb. The account of one of
t hese witnesses expressly supports plaintiffs’ reconstruction of
the pertinent events. One could reasonably find on the record
presented that the accident and | oss were not caused “directly,
indirectly, wholly or partly” by the insured s use of al cohol or
drugs.

B. Bad Faith

To sustain a claimunder 42 Pa. C S. A 8§ 8371 for bad
faith denial of insurance benefits, a plaintiff nust show with
cl ear and convincing evidence that the insurer |acked a

reasonabl e basis for denying the claim See Polselli V.

Nati onw de Mutual Fire Ins. Co., 23 F.3d 747, 750 (3d Cr. 1994);

Terl etsky v. Prudential Property & Casualty Ins. Co., 649 A 2d

680, 688 (Pa. Super. 1994). Failure to conduct a reasonable
i nvestigation based upon available information may denonstrate

bad faith. See Parasco v. Pacific Indemity Co., 920 F. Supp

647, 655 (E.D. Pa. 1996). Mere negligence or bad judgnent by the

i nsurer, however, is insufficient. See Quaciari v. Allstate Ins.

Co., 998 F. Supp. 578, 581 (E.D. Pa. 1998).
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U S Life quite reasonably concluded that the insured
was legally intoxicated at the tine of the accident. 1t appears
fromthe record, however, that U S Life did little investigation
other than to review the police and toxicol ogy reports. Yet, as
noted, the accounts of the police officer and anot her w tness
suggest that even a fully sober driver may have been unable to
avoid the fatal crash. Plaintiffs’ claimwas initially denied
before the outcone of proceedi ngs agai nst Ms. Snyder and deni ed
upon reconsi deration after her vehicul ar hom cide conviction.
Wil e not necessarily dispositive, this conviction presunmably
established that Ms. Snyder’s conduct was at |east a direct and
substantial factor in causing the death of M. G angreco. See

Com v. Skufca, 321 A 2d 889, 894 (Pa. 1974); Com vVv. Renenter,

598 A. 2d 1300, 1306 (Pa. Super. 1991).

A factfinder could reasonably conclude on the record
presented that U S. Life denied plaintiffs’ claimwthout
conducting a reasonable investigation and without a reasonable
basis. It would not be unreasonable to conclude on the record
presented that U S. Life reflexively denied the clai mupon
|l earning that the insured was intoxicated w thout neaningfully
pursui ng i ssues of causati on.

C. Fraudul ent M srepresentation

Plaintiffs assert that U S. Life fraudulently
m srepresented the terns of the policy by failing carefully to

expl ain the Exclusions section, and that MBNA fraudul ently
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m srepresented the terns of the policy when its tel emarketer
failed to nention the exclusions.

To sustain a claimfor fraud, a plaintiff nust show a
material m srepresentation made with knowl edge of its falsity or
reckl ess disregard for its truth and with the intent of
m sl eadi ng another into relying upon it; justifiable reliance on
the msrepresentation; and, a resulting injury proximately caused

by the m srepresentation. See First Capital Corp. v. Country

Fruit, Inc., 19 F. Supp. 2d 397, 401 (E.D. Pa. 1998); G bbs v.

Ernst, 647 A 2d 882, 889 (Pa. 1994).°
There is no evidence or even allegation that the MBNA

representative suggested in any way that the policy contained no

Wiile plaintiffs use the words “fraudul ent omni ssion” or
“fraudul ent conceal nent” nowhere in their pleadings or
subm ssions, the court notes that fraud nmay also arise fromthe
i ntentional conceal ment of material facts which is calculated to
deceive the other party and which the wi thholding party has a
duty to disclose. See Duquesne Light co. v. Westinghouse Elec.
Co., 66 F.3d 604, 611-12 (3d Cr. 1995); Sevin v. Kelshaw, 611
A 2d 1232, 1236 (Pa. Super. 1992). Al of the other elenents of
fraudul ent m srepresentation pertain to such a claimfor non-
di scl osure. See Duquesne Light, 66 F.3d at 612 n.6. This
i ncl udes causation or a show ng that “had [discl osure] been nade,
t he transacti on woul d not have been consunmated.” Sevin, 611
A 2d at 1237. There is no conpetent evidence of record from
whi ch one could find that M. G angreco would not have purchased
coverage had he known it did not extend to accidents in any way
caused by drug or alcohol use. This is not a case where the
pertinent information was “not di scoverable by other reasonabl e
means” or where a defendant “was the only reasonabl e source of
the information.” See Duquesne Light, 66 F.3d at 612. See al so
Cty of Rone v. danton, 958 F. Supp. 1026, 1038-39 (E.D. Pa.),
aff'd, 133 F.3d 909 (3d Cr. 1997). It is uncontroverted that
M. Gangreco tinely received the terns of coverage, had anple
opportunity to review the terns which were clearly and concisely
stated, was expressly adnoni shed to do so by MBNA and was given a
nonth to cancel coverage.
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excl usions or provided coverage even for accidents caused by the
insured’s intoxication. The representative encouraged the
insured to read the policy ternms and informed himthat if he were
unsatisfied, he could cancel at no cost within thirty days. A
cover letter fromMBNA to M. G angreco whi ch acconpani ed the
policy terns contained an express adnonition to the insured to
“review the provisions carefully.” The policy terns were
conci se. The exclusions were conspicuous and clear. One cannot
reasonably find fromthe evidence of record that either defendant
is responsible for any m srepresentation to M. G angreco about
t he provisions of the insurance policy.
D. UTPCPL
Plaintiffs’ UTPCPL claimis predicated upon the

provi sions which make it unlawful to m srepresent the standard,
quality, grade, style or nodel of goods, or to engage in
fraudul ent conduct which creates a |ikelihood of confusion or
m sunderstanding. See 73 Pa. C.S. A 88 201-2(4)(vii)& (xxi). To
support this claim plaintiffs rely upon the identical facts
asserted in support of their fraud clains.

A plaintiff who seeks to assert a claimunder the provisions
of the UTPCPL governing fraudul ent conduct nust first establish

the el enments of comon-|law fraud. See DiLucido v. TermniniX

Intern., Inc., 676 A 2d 1237, 1240 (Pa. Super. 1996); Prine

Meats, Inc. v. Tochim 619 A 2d 769, 773 (Pa. Super 1993). As
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al ready noted, one cannot reasonably find fromthe conpetent
evi dence of record that either defendant m srepresented anything
about the policy or engaged in fraud.
V. Concl usi on

Plaintiffs are not entitled to have the intoxication
exclusion stricken and their notion for summary judgnent on the
breach of contract claimhas thus been denied. As there are
di sputed issues of material fact regardi ng causation of the fatal
accident and U. S. Life's handling of plaintiffs’ claim
def endants’ notion for sunmary judgnent has been denied. In so
doi ng, however, the court did not focus on the fraud and UTPCPL
clains. As plaintiffs have not sustained such clains, the
court’s order denying defendants’ notion w thout specification of
counts or clains will be suppl ant ed.

This action will proceed on plaintiffs’ breach of
contract and bad faith insurance cl ai ns agai nst defendant U. S.

Life. An appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NI CHOLAS @ ANGRECO and : CIVIL ACTI ON
MAUREEN E. G ANGRECO :

V.
UNI TED STATES LI FE | NSURANCE CO
and MBNA AMERI CA : NO. 99-3131

ORDER

AND NOW this day of April, 2001, consistent
with the acconpanyi ng nmenorandum | T IS HEREBY ORDERED t hat the
court's order of March 30, 2001 denying the parties' notions for
summary judgnent is vacated and a supplenental order will be
ent er ed.

BY THE COURT:

JAY C. VALDMAN, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NI CHOLAS @ ANGRECO and : CIVIL ACTI ON
MAUREEN E. G ANGRECO :

V.
UNI TED STATES LI FE | NSURANCE CO
and MBNA AMERI CA : NO. 99-3131

ORDER

AND NOW this day of April, 2001, consistent
with the acconpanyi ng nmenorandum | T IS HEREBY ORDERED t hat
plaintiffs' Mtion for Summary Judgnent (Doc. #20) is DEN ED and
def endants' Mbdtion and Suppl enental Mtion for Sunmmary Judgnent
(Docs. #22 & 50) are GRANTED as to plaintiffs' clains for
fraudul ent m srepresentation and violation of the Pennsyl vani a
Unfair Trade Practices & Consuner Protection |aw, and are

ot herw se DENI ED.

BY THE COURT:

JAY C. VWALDMAN, J.



